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But reversal need not rest upon the absence 

of inquiry by the court and the government's 

anticipated assertion, in lieu of sustaining its 

• • 

burden of proof, that there was no prejudice to 

Badalamente arising from the dual counsel-four^ 
defendant arrangement. There was abundant prejudice ... . 

arising out of theHnconsistency of the defenses being 
offered by Yagid and Stern, on the one hand, and 

* . , 

Badalamente, on the other; the fact that Yagid 

testified and Badalamente did not; the disparity in ; 

t 

th*e evidence between Yagid and Stern, as opposed to 
Badalamente; and the fact that Turi might have Seen a . 

# l" * ;/ 

helpful witness to Badalamente. . 

-I 

• * 

, • • 

. % 

Considering these indicia of prejudice in ^ V"'* 

. • ‘ ' .! \ 

order, then, there was an obvious divergence^ of.'. V- 

•jj 

interests between the entrapment-withdrawal defense •• j 

•x\ V 

offered by Yagid and Stern and the defense of non- O; 

• ' ‘-'it 

participation offered by Badalamente. The former ^ ‘ 

defense is basically one of confession and avoidance, . iy w 

ar ' r I i *.• * 

* * l . , f 

and is understandably regarded with some suspicion by ‘ 
jurors. The defense of lack of involvement is a much • l 
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more straightforward one, and can be more fully 
appreciated by the lay mind. But the appealing quality 
of such a defense can be easily tarnished by comparison 
with an entrapment defense. 


W 

In such a situation, astute counsel whcr 
represents the denying defendant must labor mightily to 
disassociate himself from the entrapment defense, 
carrying as it does an outright admission of 
participation. • So true £s this that this court 
recently noted in an analogous context that the denial 
of a motion to sever presented a "close question". 
United States v Barrera , 486 F.2d 333,339 (2d Cir. 
1973). Yet Mr. Nigrone absolutely failed to seek a 
severance when the character of the defense to be 
presented by Mr. Rao must have been known to him; nor 

v 

did he at any point in the trial seek to distinguish 

i • 

his client from the defense being offered by his 
colleague. 


In view of the fact that he was an attorney, 
the entrapment-withdrawal defense of Yagid was at best 


/ 












a difficult one, and strong measures were nece sary to 
protect Badalamente from its prejudicial impact. Yet, 
Mr. Nigrone's cross examination of Yagid was limited to 
a single question, as to which the court erroneously 
sustained an objection (T.Tr. 496-497), see Point Three^ 
(A) hereof; Mr. Nigrone's summation (T.Tr. 544-548) 
was grossly inadequate to present to the jury the 
differences in the defenses being offered; Mr. Nigrone 
failed to request the court to instruct the jury on the 
precise legal issues presented as to his client, see 

t 

Point Three (B) hereof; and Mr. Nigrone sat by without 
objection when, during Mr. Rao's cross examination of 
Olsberg (T.Tr. 264,303,305,306,307)and summations of 
both Mr. Rao and government counsel (T.Tr. 540, 553, 

564, 571, 575,577-578,579,586), Badalamente's name was 

. i*: * 

involved in the entrapment-withdrawal defense. 

• v / .f 

In the absence of the evidentiary hearing 

requested after the verdict by Badalamente*s . new 

counsel, this court can only speculate on Mr. Nigrone's 
0 

reasons for acting as he did. It can, however, be said 
w ith firm assurance that the conduct of the trial below 
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critical abortion decision that faced 
plaintiff. Moreover, since the respective 
legal positions of the child and guardian 
arc adverse in this lawsuit, it cannot be 
said that the plaintiff is “otherwise rep¬ 
resented" in the action as provided in 
Rule 17(c). While it would not be at all 
improper for the court, ui»on considera¬ 
tion, to appoint the child's attorney as 
her guardian ad litem, the mere presence 
of an attorney representing her in the 
action is insufficient of itself to protect 
her personal interests in the action. We 
stress the obligation of the trial judge to 
exercise his discretion, bearing in mind 
the very real need of a 14-year-old plain¬ 
tiff to have her own personal rights and 
interests protected. 

[8] We note that an appointed guard¬ 
ian ad litem docs not replace a general 
gpardian for all purposes, but is “ap¬ 
pointed as a representative of the court 
to act for the minor in the cause, with 
authority to engage counsel, file suit, 
and to prosecute, control and direct the 
litigation. As an officer of the court, 
the guardian ad litem has full responsi¬ 
bility to assist the court to secure a just, 
speedy and inexpensive determination’ of 
the action." Fong Sik Leung v. Dulles, 
226 F.2d 74, 82 (9th Cir. 1955, concurring 
opinion). See also United States v. E. I. 
Dupont de Nemours and Co., 13 F.R.D. 
98 at 105 (N.D.IU.1952). Thus, through a 
guardian ad litem the court itself as¬ 
sumes ultimate responsibility for deter¬ 
minations made on behalf of the child, a 
role not ordinarily contemplated by the 
simple attorney-client relationship. It 
will therefore be necessary upon remand 
for the district court to consider this 
question fully, and to appoint Mr. Sedler 
or some other qualified and objective 
person as guardian ad litem for plaintiff, 
and to make such other orders as are 
necessary for plaintiffs protection, in ac¬ 
cordance with Rule 17(c) Federal Rules 
of Civil Procedure. 


should be made by the three-judge dis¬ 
trict court acting as such or through the 
district judge "as soon as practicable aft¬ 
er the commencement of an action 
brought as a class action." Federal 
Rules of Civil Procedure 23(cXl). 

We express no opinion concerning the 
constitutionality of the statute or con¬ 
cerning the other merits of the case ex¬ 
cept to hold that the constitutional issue 
is not insubstantial and that, thus, a 
three-judge district court must be re¬ 
quested by the trial court. 

Accordingly, the judgment of the dis¬ 
trict court is reversed and remanded 
with directions that the district judge: 

1. consider the motion for appoint¬ 
ment of a guardian ad litem and 
take appropriate action thereon 
consistent with this opinion; 

2. request the Chief Judge of the Cir¬ 
cuit to impanel a three-judge 
court, pursuant to 28 U.S.C. 
§ 2284, to hear and determine all 
issues raised in this case, including 
the appropriateness of the class ac¬ 
tion prayed for. 
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OTHER CONSIDERATIONS 

The complaint filed seeks also to main¬ 
tain the action as a class action. An 
appropriate determination of this issue 


Defendants were convicted before 
the United States District Court for the 
Southern District of New York, Robert 
L. Carter, J-, of conspiracy to transport 
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I in interstate and foreign commerce false¬ 
ly made, altered and counterfeited pass- 

1 books and certificates of deposit obtained 

from United States banks and one of the 
' ■ • defendants was also convicted of the 

| 1 substantive offense. Appeals were tak- 

I , en. The Court of Appeals, Winter, Cir- 

] cuit Judge, held that Government's non¬ 

production of letters which government 
witness, whose credibility was crucial to 
i determination of guilt of one defendant, 

had sent to trial judge and government 
officials and which suggested that wit¬ 
ness was either under extreme pressure 
to testify, whether truthfully or not, or 
that he was cither a liar or deranged 
denied one defendant due process, and 
that evidence was sufficient to sustain 
determination that the other defendant 
' knew that transaction in which he par- 

I ticipatcd was not a legitimate attempt to 

obtain loan but rather was an attempt to 
defraud a Swiss bank by providing 
forged passbook as collateral for loan. 

Affirmed with resect to one de¬ 
fendant and reversed with respect to the- 
other. 

L Constitutional Law «=>268(5) 

Letters which government witness 
wrote to trial judge and other govern¬ 
ment officials and which suggested that 
witness was either under extreme pres¬ 
sure from United States attorney’s office 
to testify, whether truthfully or not, or 
that he was either a liar or deranged 
constituted Jencks Act material having 
direct bearing on persuasiveness of wit¬ 
ness' testimony and Government’s non¬ 
production of letters denied due process, 
where credibility of witness was crucial 
to determination of defendant’s guilt or 
innocence. 18 U.S.C.A. § 3500. 

r Criminal Law *-1166(1), 1189 

Government’s nonproduction of 
Jencks Act material required —versal of 
conviction and grant of new trial where 
material in question was in possession of 
t prosecution during trial. Government 

had bound itself to produce Jencks Act 
material and the material had impor- 
• tance as a tool for impeachment of a 
crucial witness. 18 U-S-C-A. f 3500. 


K.2d 12 (Mi'll 

3. Conspiracy *=47(11) 

Evidence was sufficient to sustain 
determination that defendant knew that 
transaction in which he participated was. 
not a legitimate attempt to obtain loan 
but rather was an attempt to defraud 
Swiss bank by providing forged passbook 
as collateral for loan and to sustain con¬ 
viction of conspiracy to transport in in¬ 
terstate and foreign commerce falsely 
made, forged, altered, and counterfeited* 
passbooks and certificates of deposit 
obtained from various United States 
banks. 18 U.S.C.A. §§ 2, 371, 2314. 

4. Criminal Law *=641.5 

Defendant was not denied effective 
assistance of counsel on theory that 
there was conflict of interest between 
his trial attorney and trial attorney for 
codefendunts even though both attorneys 
had the same office address, defendant’s 
trial attorney twice referred to code¬ 
fendants’ attorney as his associate and 
Government referred to the attorneys as 
partners in a pretrial pleading where 
record did not show that the attorneys 
were partners and that their interests 
overlapped in the acceptance of clients 
or sharing of fees but, at most, showed 
that attorneys worked in close physical 
proximity and shared an office and per¬ 
haps a secretary. 

5. Criminal Law *=>641.5 

Fact that defendant’s trial attorney 
also represented codefendant did not cre¬ 
ate conflict of interest or deny defend¬ 
ant effective assistance of counsel where 
codefendant pleaded guilty and did not 
testify, despite contention that there was 
likelihood that codefendant, whose sen¬ 
tencing had been postponed until after 
defendant’s trial, was not called as de¬ 
fense witness so as not to jeopardize his 
favorable treatment. 

6. Criminal Law *—641.13(2) 

Failure of defense counsel to object 
U> several continuances requested by 
counsel for codefendants, to press 
Government for noncompliance with or¬ 
der requiring production of witness’ psy¬ 
chiatric and court records which allcged- 
ly would have been of value in crose-ex- 
Avj/ P/1. 
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amination or to move for ne’v trial did 
not establish incompetence or denial of 
effective assistance of counsel, where 
record showed adequate cross-examina¬ 
tion of witness and substantial effort to 
impeach him, trial attorney had moved 
unsuccessfully for directed verdict and it 
was unlikely that any motion for new 
trial would have been worthy of more 
than cursory consideration. 

7. Criminal Law c=»1170'/i(5) 

Any error in sustaining Govern¬ 
ment’s objection to defense counsel’s 
question on cross-examination of code¬ 
fendant as to whether defendant was co- 
“partner” in transaction 
■ ‘ i was based was 
ruling did not preclude fur- 


defendant’s 

upon which prosecution 
harmless as i _ 

, , __. ; ous united States Danas, in violation u» 

ther development of nature of the rela- lous uiuia.-o ’ 

tner aeveiopn , lg u.S.C. § 371, and with the substantive 

t»rkn«Viin between defendant A fid code - * , » 

tionship Dei*ccn ueie of intersUt e transportation of a 

fendant. falsely-made, forged, altered and coun- 

8. Criminal Law «=»772(6) terfeited American Savings Association 

Trial court's charge to jury in prose- passbook and certificate of deposit, in 

cution for conspiracy was not improper violation of 18 U.S.C. §§ 2314 and 2. 

on theory that it failed to elaborate on The essence of the government’s case 

defendant’s defense of noninvolvemtnt was t b a t the various defendants con- 

in charged transaction and to distinguish gpjred to obtain a ialse or forged savings 

it from defense of entrapment and with- bankbook, to transport it to Europe for 

drawal raised by codefendants, where in- us £ as collateral for a bank loan and to 

structions made plain that jury should distribute the proceeds of the loan 

consider each count of indictment sepa- amo ng themselves, and that the defend- 

rately and consider whether Government anla carr ied out the conspiracy at least 

had proved its case beyond reasonable t b e point of interstate transportation 

doubt as to each defendant in each ^thin the United States. Allen and two 

count, defense counsel argued defend- of t j, e other co-defendants pleaded 

ant’a nonparticipation defense ar.d trial guilty. Prior to trial, the district court 

court referred only to codefendants g^nted the government’s moti n to dis- 

when discussing defense of entrapment substantive count against Bada- 

and withdrawal. laments. On the conspiracy count, Ba- 

-— ’ dalamente. and on the conspiracy and 

Alfred Lawrence Toombs, New York substantive counts, Yagid. and another 

City *(Michacl P. Direnzo, New York co-defendant. Stern were tned jomUy 

' City on the brief), for appellant Badala- before a jury. Allen testified as a 
Uity, on uie oneii, government witness. All were found 

men “‘ „ . VT v , /Wi . guilty on all charges. Bad aliment* and 

William Epstein New York CityjWU- ^ appeal; Starn does not 

iU(n Jf. G&llAchcr, The Aid Society, 

New York Sty, on the brief), for appel- Badalamente advance, several reason. 
, 7 v *. for reversal of his conv ,n, viz., legally 


’ Of the United States District Court for the 
District of Connecticut, silting by designation. 
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insufficient evidence to convict him of < 
conspiracy, denial of effective assistance 
of counsel, prejudicially restricted cross- 
examination by the district court, and 
erroneous instructions and omission of 
essential instructions. Persuaded that 
there were not reversible errors in Bada- 
lamcnte's trial, we affirm as to him. 

Yagid also advances numerous conten¬ 
tions why his conviction should be re¬ 
versed. One is that the government sup¬ 
pressed exculpatory material having sub¬ 
stantial relevance to the credibility of 
Allen, one of the two principal govern¬ 
ment witnesses against Yagid. Others 
relate to the district court’s rulings on 
evidence and the district court’s instruc¬ 
tions to the jury. We find merit in Yag- 
id’s first point, and therefore w* reverse, 
as to him, and grant a new trial. Be¬ 
cause it is possible that at the new trial 
the district judge who presided at the 
original trial may be required to testify 
concerning certain aspects of the sup¬ 
pression, we will not consider Yagid’s 
other claims of reversible error. This is 
so because, on retrial, another district 
judge should preside and he will not be 
bound by the rulings of the original trial 
judge but rather will be free to make his 
rulings on evidence and on instructions 
on the record developed before him. 

Yagid's appeal requires a more de¬ 
tailed discussion of the evidence than 
does that of his co-appellant Because it 
will provide the context in which Badala- 
mente’s contentions are raised, we will 
discuss it first 

No. 74 - 1686 —Ytgid’t Appeal 

L 

The government's case against Yagid 
rested principally on the testimony of 
Herbert Olsberg. a paid informer, and 
Allen, one of the co-defendants who 
ple s«t»^ guilty and testified as a govern¬ 
ment witness. Yagid sought to over¬ 
came its incriminating effect by testify¬ 
ing in hia own behalf that Olsberg had 
entrapped him into joining the conspir¬ 
acy but that, after becoming a member, 
be withdrew prior to the commission of 
* the substantive offense. Olsberg, of 


course, denied entrapment, but the clas¬ 
sic question of whom to believe was sub¬ 
mitted to the jury. 

Olsbcrg’s testimony, succinctly stated, 
was that on March 6, 1973, Yagid, 
known to Olsberg as a result of legiti¬ 
mate prior business dealings, made in¬ 
quiries of Olsberg about the possibilities 
of using a fictitious bank passbook as 
collateral for a loan. Olsberg said that 
he would have to see the passbook be¬ 
fore he could say, and it was agreed that 
there would be another meeting. The 
initial inquiry was made in the presence 
of Stern. Before another meeting, Ols- 
berg communicated with the F.B.I. and 
became a paid informer.. 

The next meeting occurred approxi¬ 
mately March 9, 1973, at the Luxor 
Baths in New York City, where Yagid 
and Stern introduced Allen and a certain 
Berardelli, the purported holder of the 
passbook, to Olsberg. Again Olsberg 
was asked if the passbook could be used 
as collateral for a loan, and again Ols¬ 
berg declined a definitive opinion until 
he could examine the passbook, although 
he did say that if the passbook was 
“good” he would probably take it to 
Switzerlahd. There was a discussion of 
the split of the proceeds if the transac¬ 
tion was effected, and Yagid and Stern 
fiA that they would have to discuss the 
split with their “partner who sits across 
the river.” 

There followed, over the period March 
10, 1973 to April 2, 1973, a series of 
communications and meetings between 
the principals identified and others who 
were introduced into the conspiracy. 
Not only the split, but also many of the 
other details of the conspiracy were 
discussed and planned. Throughout, Ols¬ 
berg was pressing to examine the pass¬ 
book to be used as collateral. He and 
Yagid made an abortive trip to the west 
const for that purpose. On March 23, 
1973, Olsberg and Yagid had a meeting 
at Fort Lee, New Jersey, ostensibly to 
meet the "man who sits across the river” 
at Leo’s restaurant. Badalamente was 
, present, chastised a waiter who disclosed 
’ Badslamente’s identity, and engaged in 
’ a discussion of the progress of planning 
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and how the proceeds of the "loan,” 
when effected, would be distributed. 
Badalamcntc offered the comment that 
if the deal went through, "it would be a 
good deal for all of us.” 

Still the passbook had not been shown 
to Olsbcrg. Before it was, he was told 
that it would not be a passbook issued 
by a California savings and loan associa¬ 
tion as originally represented, but rather 
one from American Savings Association 
of Dallas, Texas. Olsbcrg and Yagid 
separately travelled to Chicago where 
Olsbcrg was to see the passbook, but on 
arrival Yagid advised Olslierg to leave 
Chicago immediately because law en¬ 
forcement personnel were at the airjiort. 
Olsbcrg returned to New York without 
having made the examination. 

Finally, on April 2, 1973, at a Holiday 
Inn, Olsbcrg was shown a passbook and 
certificate of deposit from American 
Savings Association. They were exhibit¬ 
ed to him by a certain Leonard Turi who 
had purportedly flown to Newark for 
that pur|x>sc. The conspiracy was termi¬ 
nated then and there, because Turi was 
arrested by the F.B.I. Arrest of the oth¬ 
er participants followed. 

The witness Allen testified that Berar- 
delli first suggested the passbook deal in 
the summer of 1972. Alien Mid that he 
did not hear of it again until January or 
February, 1973, when Berardelli revived 
the proposal. After the latter conversa¬ 
tion with Berardelli, Allen had contact 
with Yagid and Stern about the possibili¬ 
ty of effecting the loan through them. 
At their request, he arranged, but did 
not attend, a meeting between them and 
Berardelli at the Luxor Bsths. Allen 
had another conversation with Yagid 
thereafter about Allen’s inability to 
make the "loan,” and in the second week 
of March, 1973, he met with Olsbcrg (to 
whom he was introduced for the first 
time), Berardelli, Yagid and Stern at the 
Luxor Baths, at which numerous aspects 

L October 25. 1973 

La "Beau Rivas*' 
Lausanne-Ouchy 

Judge Carter— 

i have written a letter to Judge Gerfein 
fsfcl p Ua t e your honor, forgive my violal- 


of the transaction were discussed. He 
testified about his second attendance at 
a meeting with the same persons, again 
at the Luxor Baths, at which the ex¬ 
penses and payoff of the deal were 
discussed. 

It is manifest from this su:tmary of 
Allen’s testimony that if he was believed 
as a witness, Yagid's defense of entrap¬ 
ment by Olsbcrg would be demolished 
even if Yagid’s testimony was believed, 
because Allen corroborated Olslicrg’s de¬ 
nial of entrapment in all essential re- 
s|>ects. According to Allen, the concept 
of the conspiracy originated with Berar- 
dclli and not Olsbcrg, it was Allen who 
made the first approach to Yagid and 
not Olsbcrg, and Yagid evidenced a will¬ 
ingness to participate even before Ols¬ 
bcrg was introduced as a co-conspirator. 
The importance of Allen’s testimony is 
made greater by the fact that Olsbcrg, 
as a paid informer, was not the most 
credible witness in disputed, uncorrobo¬ 
rated aspects of his testimony. 

We turn now to the factual asjiccts of 
the claim of suppression. They arise 
from the filing, after the trial and as 
part of the record on appeal, of certain 
letters passing between Allen, the trial 
judge and.the United Scales attorney, 
and the investigations of counsel when 
the letters were discovered. The facts 
are not in dispute, only their legal conse¬ 
quence and the corrective action which is 
indicated. Prior to trial, the govern¬ 
ment, pursuant to the request of Yagid 
and others, agreed to furnish alt Jencks 
Act material, 18 U.S.C. § 3509, by the 
time requii id by the Act, if not earlier; 
and the government acknowledged its 
duty to reveal exculpatory evidence in 
ita possession. 

On October 25, 1973, the district judge 
received a letter from Allen claiming, in 
extravagant terms, harassment by the 
United States Attorney’s Office. The 
text of the letter is set ferth in the 
margin. 1 On November 5, the district 

lag protocol —but I have been terrorized by 
an Assistant U.S. Attorney named Ira Sor- 
Ida—and his sidekick. Tom Ooonan. I stand 
indicted by Mr. Eberhardt on a case that 
will be heard before your Court—Mr. Eber- 
herdt hat acted in a proper way — 


judge wn*' 
ncy, sendi: 
letter and 
found it <1: 
assertions 
that they 
missed oul 
that he wi* 
attorney t 
since it « . 
of the lat 
the United 
tention air 
results of 
same day, 
Allen and 
attorney h 
the mattci 

Apparen 
did not r« 
within a r 
judge wro'. 
1974, mild 
even to st¬ 
and renew 
personal in 
port. Cou 
tion, wher 
the letter- 
United St 
trict judg* 
on or aboi 
after the 
steps nor 
ney—not 
what had 
at the ins 
the letter 
of the din 
of the re< 












•I-,* ’ . . 


* •»*. ( i 


•<* AAB^sr.5** ; 15 s > s - •, -psfts ffeer. . 7 

. . ‘ i] |. • “'.... . V ■•/■“•*» ■ 

, * l . • • V«) I. •* V (••.. ' t r- - 




UNITED STATES v. BADALAMENTE 


Cltu nit jUi ► -VU 1- (Hli-1) 


ssed. He 
ndance at 
sons, again 
ich the ex¬ 
deal were 

ummary of 
as believed 
of cntrap- 
demolishcd 
sis believed, 


s Allen who 
Yagid and 
•need a will- 
before Ols- 
-eonspirator. 
testimony is 
hat. Olsbcrg, 
at the most 
i, uneorrobo- 

nyv 

al aspects of 
They arise 
trial and as 
il, of certain 
en, the trial 
Lea attorney, 
ounael when 
. The facts 
r legal conse- 
lim r-hich is 
the govern- 
lest of Yagid 
sh all Jencks 
3500, by the 
f not earlier; 
owiedged its 
evidence in 

district judge 
n claiming, in 
ment by tlie 
Office. The 
forth in the 
i. the district 

m terrorized by 

-*--■ Ira Sor- 

Doooan. I stand 
ee a case that 


judge wrote to the United States attor¬ 
ney, sending him a xerox copy of Allen’s r< 
letter and stating that while the judge si 
found it difficult to give credence to the o 
assertions of the letter, the possibility p 
that they may be true could not lie dis- o 
missed out of hand. He therefore said t 
that he was requesting the United States a 
attorney to investigate the matter; and a 
since it was one concerning the integrity g 
of the latter's office, he would require 
the United States attorney’s personal at- a 
tention and jicrsonal assurances as to the ( 
results of the investigation. On the j 
same day, the district judge wrote to Mr. , 
Allen and advised him the United States t 
attorney had been requested to look into i 
the matter of Allen’s complaints. 1 

Apparently the United States attorney 
did not respond to the district judge 
within a reasonable period, because the 
judge wrote U. him again on January' 10, ] 

1974, mildly criticizing him for failure 
even to acknowledge the original letter, 
and renewing his earlier request for a 
personal investigation and a personal re¬ 
port. Counsel claim that their investiga¬ 
tion, when they discovered the fact of 
the letters after trial, shows that the 
United States attorney visited the dis¬ 
trict judge about the matter in camera 
on or about January 10, 1974, and there¬ 
after '-Ihe district judge took no further 
steps nor did the United States attor¬ 
ney_not even to inform counsel about 

what had transpired. It was apparently 
at the instance of the district judge that 
the letters were forwarded to the clerk 
of the district court and included as part 
of the record in this appeal 

But Mr. Sorkin has Insisted, using words 
and methods beyond rational belief— that / 
tape and entrap a number of prominent 

people_“or he will crucify me" —tapes 

made without court authorization— 

Unlesa I become his professional inform¬ 
er— Mr. Sorkin warned me—he would con¬ 
tinue naming me in what he referred to as 
his “frivolous" Indictments— 

He • has badgered my family—my 
friends—has Insisted seeing me without a 
lawyer—on many—many occasions— 

When I finally exploded and told him 
i>... | would write to the court he 

satif " r *—** bother —it won't help " 
Respectfully. 


Counsel for Yagid also claim that, as a 
result of their investigation, they found 
six more letters written by Allen to vari¬ 
ous officials, all of which were in the 
possession of the prosecutors at the time 
of trial. The prosecutors do not dispute 
this. The letters allege a long, forceful 
attempt by two assistant United States ^ 
attorneys to force Allen to become a 
government witness. 

Notwithstanding the government’s 
agreement for their production, under 18 
U.S.C. § 3500, none of the letters was 
produced for inspection by Yagid’s attor- % 
ney before or during the cross-examina¬ 
tion of Allen. In fact the letters were 
not known to Yagid’s counsel until after 
the conclusion of the trial. 


We can only read the letter which we 
have quoted, and those which we have 
not set forth but which have an even 
more hysterical tenor, as suggesting, as 
Yagid’s counsel so aptly characterizes, 
“that Allen was cither under extreme 
pressure from the United States Attor¬ 
ney’s office to testify, whether truthfully 
or not, or that he was cither a liar or 
deranged.” All of these, or various com¬ 
binations, are possibilities. Significantly, 
any one would have a powerful adverse 
effect on Allen’s credibility; and, as we 
have shown, his credibility may well 
have been the determinative factor in 
the minds of the jury when it disbelieved 
Yagid’s defense and found him guilty. 

[I] We have no doubt that the letter 
to the trial judge and the letters to other 

P.S. Among those he wanted me to tape 
were Senator Javits—and Senator Harrison 
Williams— 

He also insisted—in a rage —that I tape 
conversations with my own lawyer Marty 
Frank —(Mu 7-8930) 

I will stand before you. Your Honor, and 
swtar aa to the above statements— 

I realize the unorthodoxy of writing di¬ 
rectly to you—but I am at the breaking 
point—so much so. that I’m almost afraid 
to come home— 

Again, my apologies 
Jerry Allen 

(Emphasis In original.) 


Nlf.M-1 


JERRY ALLEN 
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government officials were Jcncks Act relief to be afforded him at the appellate 


material, that they had a direct l>earing 
on tl * persuasiveness of Allen's testimo¬ 
ny, and that their nonproduction was re¬ 
versible error warranting the reversal of 
Yagid’s conviction and the award of a 
new trial. United States v. Sperling, 

- F.2d - (2 Cir., 1974); United 

States v. Pacelli, 491 F.2d 1108, 1119 (2 
Cir. 1973);* United States v. Pfingst, 477 
F.2d 177, 194-195 (2 Cir. 1973); United 
States v. Polisi, 416 F.2d 573, 577 -579 (2 
Cir. 1969). See also United States v. 
Mayersohn, 452 F.2d 521 (2 Cir. 1971). 
Although the prejudicial failure to pro¬ 
duce the material in accordance with 18 
U.S.C. § 3500 : .s enough to require rever¬ 
sal and a new trial, we think that as the 
trial continued after Yagid testified— 
where his testimony made the credibility 
of Allen crucial to the determination of 
Yagid’s guilt or innocence—the nonpro¬ 
duction of the Allen letter to the trial 
judge and the Allen letters to other pub¬ 
lic officials was a violation of the rule in 
Brady v. Maryland, 373 U.S. 83, 87, 83 
S.Ct. 1194, 1196, 10 L.Ed.2d 215 (1963), 
that “the suppression by the prosecution 
of evidence favorable to an accused upon 
request violates due process where the 
evidence is material either to guilt or to 
punishment, irrespective of the good 
faith or bad faith of the prosecution.” 

[2] The only problem that denial of 
Yagid's Jcncks Act rights—and, indeed, 
his constitutional rights—presents is the 


stage of the proceedings. In its brief, 
the government urged that, at most, the 
case should he remanded to the district 
court for initial consideration of the is¬ 
sues surrounding the writing of the Al¬ 
len letters, their nondisclosure and im¬ 
portance. Although in oral argument 
the government receded somewhat from 
that position, we sec no reason for a 
remand and no reason why Yagid should 
not receive definitive relief from us. 
There is no dispute that the letters were 
in the possession of the prosecution dur¬ 
ing the trial, the government had bound 
itself to produce Jcncks Act material and 
to comply with the Brady rule, the sig¬ 
nificance of the letters was evident on 
their face, and their importance as tools 
for impeachment of a crucial witness 
was inescapable. Accordingly, we per¬ 
ceive no useful purpose to be served by a 
remand. We reverse Yagid’s conviction 
and grant a new trial. 

No. 74-1517 — Badalamentc’s Appeal 
L 

[3] The-ground for reversing Yagid's 
conviction is inapplicable to Bn.iala- 
mente, because the record reflects the 
accuracy of his brief that Allen's testi¬ 
mony merely “confirmed the existence of 
the conspiracy and the participation of 
Yagid and Stem, but did not implicate 
Badalamente in any manner.”* We pro- 
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2. United Slates v. Sperling and United States 
v. Pacelli are of special interest because both 
involved the nonproduction of letters, in the 
possession of the prosecutor, written to put - 
Uc officials by significant government wit¬ 
nesses. Both cases hold the nonproduction a 
violation of IS U.S.C. I 3500. In Pacelli. the 
conviction of the single appellant was re¬ 
versed and a new trial awarded. In Sperling. 
upon an analysis of the prejudicial effect of 
nonproduction in the light of the other evi¬ 
dence in the case, the convictions or some 
appellants were reversed while others were 
affl-med on the harmless error doctrine. In 
the instant case, we think, as developed in 
the text, that reversal is ineluctable The 
atand-oft between the testimony of Olsberg, 
an impeachable witness, and Yagid, also 
impeachable, may well have been resolved 
only by the testimony of Allen whose credibil- 


1 . 


Ity may have been subject to further serious - 
attack. 


3. While Allen’s testimony did confirm the ex¬ 
istence of the conspiracy, the fact that a con¬ 
spiracy existed was not a question about 
which there was any real dispute at the trial. 
The jury was told that Yagid. Badalamente 
and Stem were charged with conspiring with 
each other and four other named individuals, 
including Allen who testified at trial and ad¬ 
mitted his guilt. In fact. Turi, Berardelll and 
Allen, three of the named co-conspirators, 
pleaded guilty before the trial of Yagid and 
Badalamente began. The testimony of Ols¬ 
berg and others, excluding Allen, showed the 
existence of a conspiracy among all of the 
named co-conspirators. Indeed. Badalamente 
in his brief states that "the evidence abun¬ 
dantly demonstrated the existence of the con- 
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acy not a legitimate u 

Badalamentc docs not question that First, Olsberg si 
there was ample proof to show that he asked hirr whether 
acted in concert with his co-defendants book deal was go 
in a plan to obtain a loan from a Swiss (Olsberg) could do 
bank using the passbook of a California his reply was that 
savings and loan institution as collateral, the passbook. Th 
His claim is that there was a failure of is quite inconsistci 
proof legally sufficient to show that he a legitimate loan 
was aware of the illegal character of the of a valid passboi 
plan, i. e.. principally, that the passbook book were not lc 
was forged, and secondarily, that the important for Ols 
loan was not a legitimate one intended determine whethe 
to be repaid but rather that it was a the scrutiny of Sv 
guise for defrauding the lending bank, could have inferi 
We cannot agree that, taken in the light knew as much, 
most favorable to the government, there Second, the me 
was lacking proof from which the jury ceeds of the loan 
could infer, beyond a reasonable doubt, New York was th 
Badalamentc's knowledge of the contest- the discuss.o i mi 
ed elements of the conspiracy. considered to givi 

Olsberg testified that at the March 23, ^ . 

1973 meeting at Leo’s restaurant at Fort a 
Lee New Jersey, Badalamentc was the Badalamentc con 
££onwith whom he and Yagid met. t.tmu. arrangen 

Ed thd. «... Bdd.l.m,nU .» th. ^««mpj 

“man across the river” who was at least ‘ - de 

one of the directors of the scheme and a , mat 
who could be expected to know its initi- * rh '' h J 

mate details. Olsberg also detailed the ’ 

conversation which then occurred, most 
of which could serve as the basis for the £ . 

inference that Badalamentc was very ■**£*“' 
much a part of the inside group and P - 

lacking in essential knowledge. Olsberg f^P e ^ ^ 
made no claim that he or Yagid told 
Badalamentc that the passbook which Finally, Olsbci 
would be used was to be forged. On the mente stated th 
’ other hand, a number of the aspects of funds would ha 
the transaction discussed in Badala- wards, because 1 
mente’s presence provided a further ba- to come off the 

■Diracy sod the guilt of Yagid, Stem, Alien. Jectivet rathe- t 
tar.rd.Ui and Turi." Yagid. Stem an. 

At trial, the dispute as to Yagid was ™ 
whether he had been entrapped by Olsberg nubility i 

into Joining the conspiracy and. if so. wheth- solely t 

er. after becoming a member, he had with- 
drawn prior to the commission of the sub- ££ 
sumlv. crime. At trial, the dispute a. to 
tadalamentc was whether he had joined the 
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Germany, where they met in a hotel 
room with certain persons interested in 
purchasing stock certificates, subse¬ 
quently shown to have been stolen, that 
Infanti had in his possession. There was 
no evidence that Kurtz had actual or 
constructive possession of the certificate 
so that no presumption of knowledge 
from possession of stolen property was 
created. The only evidence of Kurtz’s 
knowledge was that at one point during 
the negotiations the prospective buyers 
started to record the identification num¬ 
bers on the stock certificates. When In¬ 
fant! saw this, he retrieved the certifi¬ 
cates and said that he could not let their 
numbers be recorded before he obtained 
permission so to do from his principals. 
The government claimed that this should 
have given Kurtz knowledge that the 
certificates were stolen because he 


Badalamente's claim that he was de¬ 
nied effective assistance of counsel has 
several aspects. He claims that there 
was a conflict of interest between his 
trial attorney, Salvatore Nigrone, and 
Paul P. Rao, trial attorney for Yagid and 
Stern; that his trial attorney was im¬ 
properly permitted to represent his co- 
defendant Turi, who pleaded guilty prior 
to trial, again creating a conflict of in¬ 
terest; and that his attorney was incom¬ 
petent. We are not persuaded. 

[4] The claim of conflict of interest 
between Nigrone and Rao rests on the 
factual basis that both filed pleadings 
showing the same office address, 233 
Broadway, New York City; that in pre¬ 
trial proceedings Nigrone twice referred 
to Rao as his associate; and that in a 
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pretrial pleading the government re¬ 
ferred to them as partners. The record 
docs not disclose the basis of the govern¬ 
ment's assertion, and since it was made 
in the context of the government's oppo¬ 
sition to furnishing Yag’.d and Stern cop¬ 
ies of other defendants' statements |>os- 
sessed by the government, we think it of 
little weight. The record docs not show 
that Nigrone and Kao were partners and 
that their interests overlapped in the ac¬ 
ceptance of clients or sharing of fees. 

At most it shows that they worked in 
close physical proximity, that they 
shared an office and jierhaps a secretary. 

We think this an insufficient basis on 
which to erect a claim of conflict of in¬ 
terest. 

[5] Nigrone did represent Turi as 
well as Badalamcntc, but we fail to sec 
how, when Turi pleaded guilty and did 
not testify, a conflict of interest arose or 
how Badalamcntc suffered prejudice, 
even though Turi’s sentencing was post¬ 
poned until after Badalamcntc's trial. 
Cf. United States v. Lovano, 420 F.2d 
769 (2 Cir. 1970). Our previous decisions 
concerning conflicts of interest have all 
arisen in the context of an attorney rep¬ 
resenting two or more defendants who 
pleaded not guilty and went to trial. 
More importantly, we sec no merit in the 
argument that there was a likelihood 
that Turi was not called as a defense 
witness so as not to jeopaidize his favor- 
. able treatment at sentencing. It is not 
likely that a truthful witness exonerat¬ 
ing Badalamente would be penalized for 
his effort. It is more likely, we think, 
that Turi did not testify to spare Badala- 
mente the damaging adverse testimony 
of a co-conspirator. 

[6] Badalamente asserts incompe¬ 
tence on the part of his trial attorney in 
three respects: (1) his counsel did not 
object to several continuances of the tri¬ 
al, requested by other counsel, and in the 
interim a “potential” witness—one who 
had been present at the March 23 meet¬ 
ing-died; (2) his counsel did not press 
the government for noncompliance with 
an order of court requiring the produc¬ 
tion of psychiatric and court records of 


Olslicrg which would have been of value 
in cross-examination of Olslicrg; and (3) 
his counsel, who was discharged shortly 
after the trial, failed to move for a new 
trial or to obtain an extension of time 
for such a motion so that when successor 
counsel filed the motion it was ruled un- ^ 
timely. 

The rule by which these instances of 
alleged incomjietcncc is to be measured 
is that “lack of effective assistance of 
counsel must be of such a kind as to ^ 
shock the conscience of the Court and 
make the pro dings a farce and mock¬ 
ery of justice. United States v. Wight, 

176 F.2d 376, 379 (2 Cir. 1949), cert, den., 

338 U.S. 950, 70 S.Ct. 478, 94 L.Ed. 586 
(1950). Sec also United States ex rel. 
Walker v. Henderson, 492 F.2d 1311 (2 
Cir. 1974); United States v. Sanchez, 483 
F.2d 1052 (2d Cir. 1973). Neither singly 
nor collectively do Badalamcntc s in¬ 
stances satisfy the tests. Failure to ob¬ 
ject to continuances is an accepted strat¬ 
egy for the guilty defendant who wishes 
to postpone the day of reckoning. The 
record shows an adequate cross-examina¬ 
tion of Olsbcpg and a substantial effort 
to impeach him. Badalamcntc’s trial at¬ 
torney had moved unsuccessfully for a 
directed verdict at the close of the 
government’s case and at the close of 
the entire case. It is unlikely that any 
motion for a new trial would hrwe been 
worthy of more than cursory considera¬ 
tion. 

III. 

[7] The contention that cross-exami¬ 
nation was prejudicially restricted arises 
from the ruling of the district court sus¬ 
taining the government’s objection to 
Badalamente'* attorney’s question to 
Yagid, . . was Sam Badalamente 

your partner in the bank book deal? 
(emphasis added). The district court as¬ 
signed no reason for iU ruling. Strictly 
read, the question could be deemed ob¬ 
jectionable for seeking to elicit a legal 
conclusion. To that extent, we do not 
think that the district court abused its 
discretion in sustaining the objection. 
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At the same time we recognize that the 
word "partner” has factual connotations 
and is used in colloquial conversation. If 
construed to elicit a factual response, the 
question was a proper one; but any er- Qscar 
ror in sustaining the objection was, how¬ 
ever, harmless since the ruling did not 
preclude further development of the fac¬ 
tual relationship between Yagid and Ba- 
dalamentc. That Badalamentc’s counsel 
did not choose to rephrase the question 
and abandoned the line of questioning 
docs not alter this conclusion. 

[8] Nor do we think that there were 
errors or omissions in the instructions. 
Badalamcnte’s contention is that the 
charge failed to elaborate on his defense 
of noninvolvement and to distinguish it 
from the entrapment and withdrawal de¬ 
fense raised by Yagid and also by Stern. 

The district court’s instructions made 
plain to the jury that it should consider 
each count of the indictment separately 
and consider whi ‘her the government 
had proved its case beyond a reasonable 
doubt as to each defendant in each 
count. While the district court did not 
remind the jury that Badalamente main¬ 
tained that he did not participate in the 
conspiracy. Badalamente made that ar- 
m.mpnt to the jury. The district court 
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trict Court for the Western uisirici oi 
Wisconsin, James E. Doyle, J., of viola¬ 
tion of the Mann Act and he appealed. 
The Court of Appals, Stevens Circuit 
Judge, held that in order to obtein con¬ 
viction under the Mann Act, Government 
must prove that intention to have fe¬ 
males engage in immoral conduct is a 
dominant purpose for the interstate trip; 


1. Prostitution «=»4 

In order to obtain conviction under 
the Mann Act, Government must prove 
that the intention to have females en¬ 
gage in immoral conduct is a dominant 
purpose for the interstate trip. 18 U.S. 
C-A. * 2421. 

2. Prostitution *»1 

In Mann Act prosecution, court must 
be concerned with the intent of the de¬ 
fendant on trial; the purpose of travel¬ 
ers as a group, or even the purpose of 
the female passenger, is relevant only 
insofar as it sheds light on defendants 
intent. 18 U.S.C.A. § 2421. 
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By: Michael Miller, Esq. 
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Stern: 


Paul P. Rao, Esq. 
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Yagid: 


Paul P. Rao, Esq. 
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Allen: 

- 

Martin Frank, Esq. 
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(Case called) ‘ 

THE COURT: Have you any information for me on ^ 


this? 


MR. EBERHARDT: Your Honor, I do not, except 
that Mr. Frank, Mr. Allen's attorney is here and the statu* 
is that Mr. Allen apparently is not in the country and Mr. 

Frank has not received any information" that he is enroute 

* . » 

or about to cone to the country. 

'■ . ^ Hi P*. i-r _ 
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Nor has the United States Attorney's Office, . 
which has made sore contacts in Switzerland, received any 
further information. The last information that I did con¬ 
vey to your Honor was that our anticipation was that he 
would be coning hopefully within the nonth. We felt there 
was a real anticipation and my understanding is that we 
still feel so. r.ut as of today he is not in the country. 

THE COURT: Mr. Frank? 

MR. FRANK: I have not heard from him since my 

f .• 

last communication to your Honor. I was away but my office 
has told me that they received no communications either 

in writing or by telephone. • 

THE COURT: All right. * 

MR. FRANK: I did get a call some ten days ago 

from a Mr.' Weiler who was the .Swiss appointed irttorney i.n^ 

Geneva, that he was in Boston and was coming to Hew York \ 

* * * * 

and my office reports to no that he did not in fact com- 

• , • ' 

municate-with us any further. 

THE COURT: All right. Gentlemen, I suppose • 

’ that there is nothing we can do. This is going to be of • 

some inconvenience to us all because I want this as soon 
as you, fir. Frank or Mr. Lberhardt, learn of Mr, Allen's 
arrival: you state that he is scheduled to arrive, then 
we will call counsel together for a new date. I don't 

, in t ft, 

I ■ v t 
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think — it doesn't make any sense, I don't believe, to . 

set the date nov; since we are sort of up in the air. I 

can say soon as Hr. Allen gets back in the country, some- 

tine within the month of January or early in February, 

that I would probably be able to set this trial down for ^ • 

sometime in February, the latter part of February. . . . 

MR. EBER1IARDT: The only thought I had in addi- _ 

•#.' *' • 

tion was that although I have nc indication at this time 

• * * •»• . * ' 

that !lr. Allen has become or intends to be a fugitive, . 
that in the event the government finds that Mr. Allen does 
extricate himself from prison in Switzerland and has , \; 

apparently decided not to return to the United States,.. 
that out of fairness to the rest of the defendants, the_ 
government would make application to pursue the trial in : j ^ 
his absence and if that fact comes to light psior to too • 
end of January, the government will notify your Honor• 

THE COURT: All right. I think that is fair. 

• • . • . .»*•*. 

* • • ; ... v 4 ' '.•'••• r- 

That is fair enough. . ... '* + 

.% • * *•;/ 

I vrould liko, as soon as you find that out, to V 

* •• • •'* • ** 

let me know «. soon as possible. I do have a.ease which 

**. '* ■ * •x}’* • 

I think will be on trial so that 1 thought that I would >; 

•. -.V ih<*. 

be able to get to this case before about the end of 

February but I would like to know as soon as I can, so ' 

• • • 
that if I can accomadate counsel in terms of setting • down. 

. • Ex*. Pa. i-7_ - 
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a date for the trial, I certainly would, within reason 
want to do that but I think you gentlemen know by the past 
experience, and I jur.t repeat it that when I do call you 

in and we agree on a date, it will be very difficult to 

1 

shake that tine. 

MR. IJIGRONE: Your Honor, I would like to make 

• 

the Court aware of the fact that with respect to myself, 
on the 21st of January I an scheduled to go to trial in 
the United States against Delnonico and others before 
Judge Hauman. I would like to make the Court aware of 

•*. 

that. ,» 

THE COURT: I understand that and I think that 

all I can do is say that as soon as I hear something pro 
or con about Mr. Allen's status and we determine it, we . • 

vill have a meeting sonetine in the afternoon because I ••••• _ 

• •'*'-•** 

. J 

will probably be on trial,, and try to set a mutually ’ , 

agreeable date for the trial, a date that appears to be ^ ^ j 

;'•••!* j' 

reasonable to ne a& v;ell as convenient for counsel. *•*':« 

*•'»' r .tf 

. . • • » • • ^ 

. • # • »» 

I suppose that is all we can do today. . , s ..* 

MR, NIGROHE: Excuse ne, Judge. Are we thinking 
. « 
then beyond January? Is that the Court's thinking? 

THE COURT: I an suro I can't try it in January. 

The only way I can try it in January was if Mr. Allen were 

here today to go on trial and we would havo to be through 

■ • &JL tf > g 

• • 
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before the 14 th. I go on trial, scheduled to go on trial 
on the 14 th, which I think is going to keep ne for four or 
five weeks. 

MU. FRANK: May I bo excused. 

TIIE COURT: Yes. 

MR. MILLER: I an appearing here for the first 
tine in this natter. I would like if I may to file my 
notice of appearance. I am going to be filing a substitu¬ 
tion for the firm of Huncloy & Segal or Segal & Hundley 
who have appeared for James Feeney and I will be appearing 

for hin from thi.' tine on. : . 

If you would note it for the record, I will file 

i 

my notice right now. 

Thank you. 


pending. 


THE COURT: I suppose there is nothing else 


MR. KIOROilE: If you Honor please, would your 

■ * • 


Honor hear an application? Relative to this natter. •• 

* * .1 . * > 

T1IE COURT: What application? .:‘ \' 

I1R. HIGROWE: I have spoken to Mr. Eberhardt, 
the Strike Force attorney and with respect to this natter 
and be has consented. It concerns the record that is pre^-. 
sently in the California medical facility in Vaccaville, 
California the archives unit. 


XH.Px.hl 
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This has to do with Mr. Olsberg's probation 

record and his entire file. I have boon in touch with the 
authorities out in California and they informed me that 
the U. S, attorney would be al.lc to acquire this a lot 
sooner than I will and there is a question of the hundred- 

jr.ilc lir.it and I was ashing vrhether or not the Court would 

* % , 
order the file on Mr.Olsberg, B1066, which is presently 

out in California. 

TIIH COURT: Before T order it , who is Mr. Olsberg 
• MR. NZGROUT: He is the government witness, your 


Honor. 


1LR. RAO: He is the chief government witness. 


vour Honor. He is the known informer. *. .*• . 

% 

MR. EBERHARDT: He had the discussion just prior 
to coning to court. I said to counsel that I -would con- 
sent to the extent I would nake the request, not knowing . 

what California's policy in v/ith respect to the records, and 

■ * % • 

whether there is anything in there of a -medical or dis- ^ ^ 

* • 

closnble nature and I will make the request and I can 
only bo bound hy what they say j.s their policy v. tth respect 

to those things. • ; 

THE COURT: All. right. There doesn't sec.'* to 

be very much for nc to do. 

MR JIGROiiE: No, your Honor. This is just in 
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furtherance of the discovery proceedings and they are 
incomplete with respect to this particular matter. 

, THE COUNT: All right. If Hr. Lborhardt r.ay3. 

that he will make the request to get the information, there 
is very little I can do about it; unless he reports 
failure or whatnot, so I think we will let it go as it is. 

He is going to try to get the information. ? 

MP, RAO: There is one other question. Pursuant 
to the bill of particulars and the notion for discovery 
and inspection, which were granted, the specific question 
was asked, payment to Mr. Olsberg, when paid, now nuch 
paid and Mr. rberhardt supplied * ne with that information. 

I also asked Mr. Lberhardt for the payment _> 

• - • n * 

invoice given or that Mr. Olsberg would have to sign for . 

• ’ # 1 '.*, « 

the FBI. - * * % 

• • 

I said I wanted the payment invoice as part of 
my Brady material and Mr. Ebcrhardt doesn’t see it as 
coming within the scope of the bill of particulars or the. 
motion for the discovery and inspection. I submit that , 
it does but if it doesn't, then I ask the Court to direct 
Mr. Ebcrhardt to have the FBI agents when they testify, . 
have those payment invoices in their possession so we save 
the tine of the Court at the tine of the trial because I 
an going to request them anyway. 
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THE COURT: VThat is the purpose of it? 

HR. RAO: The payment invoice would establish 
the fact that this nan — 

T11E COURT: But if Mr. Eberhardt is going to 
ayree to a stipulation that he was paid so nuefr, I don’t 
see what is gained other than perhaps <Jrana. 

% 

MR. RAO: Ho, your Honor, I would like to see 

notations on those invoices, your Honor. 1 would like to 

. * . „• • •• 

« * 

see when he was paid on those invoices. ’■ 

• -U • 

. MR. EBERHARDT: Your Honor, I furnished the date. 


I have furnished to the defense counsel — 


•» • * 

THE COURT: I understand he has the date and the 


anount. 


• J 


MR. EBERHARDT: And the general purpose and } " 

•• • • .■ * 

whether or not the paynent was in connection wi^h this , 

• V • 

case or not. Mr. Olsberg has participated in a do; an 

% \ * *v » I • 

different investigations. * • * • *V- •’ 

‘ : ■ *V . * 

. • * 0 

THE COURT: I will ask you. why do you resist — •- 

.* 

you have given ail u» information, why do you resist ,* 

# . 

qiving the invoices? * •’ *';>•"•' > *:y V 

^r- 

• MR. EBERHARDT: One, I don't see the purpose, 

• . 

• ; •; • 

I don't . think it cones under Brady. Second of all, we ; . 

• • * • • / 

• < * 

have furnished the specific information he requested and 

. . . . * t • • 

now they are asking for special memoranda of the FBi only. . 

% 


MTM.T 


y *> 













to corroborate the information I furnished with respect 

t 

to.the bill of particulars. 

MR. RAO: May I respond? Firstly, it is nob a 

special memoranda. Secondly, the information that he 
supplied me was his information relative to the informa¬ 
tion he received from the FBI. I want'the exact viols' on 

• f , . • 

the invoice. I want to know exactly what the FBI said 

0 *• 

relative to each of the invoices and this is very impor¬ 
tant especially in light of the Second Circuit ruling. ~ 

• THE COURT: Let me tell you, Mx. Rao. I don't . 

•' j' 

know what your purpose is, since you have the information, ^ 


other than drama, as I said, but let me state from the 

* • , . •: . 

* ' N J 

outset that you are not going to — I am not going to » ; 

• \ ** 

• allow, since you have that information, I will tell you 

■*!., Mu 


right nm?, any of those invoices to be submit tee into *.„• ^ 

• */*:' •* w „ 

evidence and v *ved at the jury, if that is what you are;- 

i • . # r • • 

HR. RAO: Mo, sir. But the Second Circuit has ;;,. 


thinking about. 


. v A 


said, your Honor, that specific payment relative to - ‘\l 

» % 

specific agent activities can at times involve a reversible 
error relative — 


w 


TIIH COURT* That is perfectly all right. The 
point is that if you have the information it seems that — 

i • 

I still don't understand, having given it to him, what the 


EM.Px.-3-3 
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resistance is. It seems to me that you are standinq more 
on ceremony than Mr. Rno. lie wants drama and you are 
standing on ceremony. I don’t understand. You have given 
him the information. Uhat difference does it make? 

MU. ERKRIIARDT: It is just a question of whether 

t .* 

or not the government is going to open up every special 

v f 

nemo for counsel once it has supplied the substance 

• - • / 

of the memoranda. . 

1 

THE COURT: It is not necessarily special memo¬ 
randa. If there is anything else on the invoice, then I 
think that is something else. I don’t see any reason why 
you can’t, one, see the invoice and, number two, if the 

invoices are in general form and there is no notations . 

• 

and so forth on them, I don’t understand why they can’t 

• . :. ‘ .s'** 

see the general form of the kind of invoice thefy received. .’ 

• • • • #♦ 

. .**%••*• T’.fJ 

You gave him the information. . . .'7 v .%- 

. ; . w •• 

MR. ERERMARDT: I certainly have, your Honor, ” * :* 

• • '"a 

• . i • / 

and that's why I don't see relevance or-pertinency of . f r,.- 

• ••• ■( . • 

* • 

going to corroborate the very information that I already,. 
furnished voluntarily pursuant to the bill of particulars. 

. * * i • 

THE COURT: If you have given the information; #. 

• * • T •#. 

• / 

• * 

I don't see the reason for giving any further. It goes 

• , #• • •# 
u oth vavo. I nav I am not going to allow — if Mr. Rao • ’ 

• V •*' 

has any idea that ho in going to have the invoices here* , , 
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j U §t to wave them, before the jury, that is not going to 

be allowed but I do think that you have given the informa¬ 
tion and I just don't reaxl/ understand what your resis¬ 
tance is. It is an invoice. Vou gave bin the information. 
There it is. I just think it is more or less an attempt 
at the gesture. • ' 1 

0 

MR. EHERHARDT: Is the government to assume from 

i 

your Honor's remarks that as a supplemental bill of P arti " 

• *• • \ . 

■ culars, if that's what this is to be labeled, the govern-. 

• ' *f . * .' 

ment is required to turn over the invoices? . 'V 

• i* 

THE COURT: I think that the invoices, asfar as • 

» V , 

1 am concerned, since you have given him the information,.. 

I don't see the reason for withholding them unless in.. 

examination of the invoices that there does happen to "-r ... 

• • 

be something on them that the government/ for whatever *. 

• * * .* 

reasons* feel ought not to bo revealed. In that case, > 

— * 4 

then I suggest you give the invoices to ne and we will be/..- 
able to make the determination but if the invoices con- 
tain the specific information that you have suggested, • . 

■ it is a tenpeot in a teapot to refuse them. 

* • •* ’ 

• • • 

MR. RAO* I think another point your Honor should 

• •#. » * 

| 

be made aware of, we listened to ti\e tape recordings that. 

Mr. Eberhardt made available to us. There in going to be 
* • . * / 
an awful lot of questions, your Honor, as to whether they . 
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were audible, wlictlier they are coherent, whether they arc 
admissible and I don't know what llr. tberhardt intends to /. 

do with those tape recordings . 

THE COURT: Mr. Hao, if you have any idea that 

you are going to raise any questions like that, I would 

suggest that this case has been for a long time ready for * 

trial and I would suggest if you make any notions of* that ^ 

kind, particularly about the admissibility of these . .. • 

* V * * M 

matters, that you better make then fast or else it y 111 

', <.a.' 

be out of tine. i. 4 

■' • • . .V 

/alright. . 

f . .V > 4 ' ^ 

MR. RAO: Thank you, your Honor. \ 

: . • y 

^' ..‘v-f% 

> *' 4 *"• •» < 

■ ‘ > 1 ^ v • 

• . : A ' _ ’ .f .'4 

; . 1 -sr.. •* * 

• . • «»•»• ftS y, 

• • ...•••* . . * .• 

• •— »'• • i * 


Ml right. 

MR. RAO: Thank you, your Honor 
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